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had from those summoned and in attendance, the court may direct 
another venire facias, and cause to be summoned from the bystanders 
or from a list furnished by the judge, as many as may be necessary 
to complete the panel, does not apply where the first writ, issued 
under section 4018, has been quashed, but only gives authority to 
complete the panel after the return of a valid writ issued under sec- 
tion 4018. 

[Ed. Note. — For cases in point, see vol. 31, Cent. Dig. Jury, 
§ 313.] 

5. Same.— The provision of Code 1904, p. 2114, § 4018, that the 
names of jurors in felony cases shall be drawn and furnished by the 
clerk, and not selected by the judge, is mandatory, notwithstanding 
the further provision that no irregularity or error in drawing the 
names for the jury list or in summoning the persons named shall 
be ground for a new trial, unless objection was made before the jury 
was sworn, and the error was intentional or such as to probably 
cause injustice to the commonwealth or to the accused. 

[Ed. Note. — For cases in point, see vol. 31, Cent. Dig. Jury, 
§§ 307-309.] 

6. Criminal Law — Appeal — Harmless Error — Selection of Jurors. — 
That the jurors selected and summoned under an invalid venire facias 
were from among those summoned under a previous writ which had 
been quashed does not render the error harmless. 



JOHNSON v. COMMONWEALTH. 
Jan. 25, 1906. 
[52 S. E. 625.] 

1. Criminal Law — Appeal — Review of Facts — Rule of Decision. — 

Under the express provisions of Code 1904, § 3484, where the evidence 
and not the facts are certified, the rule of decision in the appellate 
court in considering the evidence is the same as on a demurrer to 
the evidence. 

2. Same — New Trial — Newly Discovered Evidence. — In order to 
entitle accused to a new trial on the ground of newly discovered 
evidence, the evidence must have been discovered since the trial. 
It must have been such that.it could not have been discovered be- 
fore the trial by the exercise of reasonable diligence. It must be 
material, and such as should produce an opposite result on the merits, 
and it must not be merely cumulative, corroborative, or collateral. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Dig. Criminal 
Law, §§ 2306-2336.] 

3. Same. — In a prosecution for rape, the evidence of identification 
was conflicting and unsatisfactory, and it was testified on the trial 
that detectives, while watching defendant in his house, saw him go 
to the fireplace and burn some clothes which looked like soiled under- 
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wear, and there was further evidence of experts that burnt pieces of 
cloth, exhibited on the trial as taken from the fireplace, were the 
ribs of a pair of drawers or of an undershirt. After conviction an 
affidavit, made by a credible person of high integrity, was filed, stating 
that affiant went with the detectives to defendant's house, that there 
was no fire of any kind in the house or signs of any fire having been 
there, and that the only piece of burnt cloth taken from the fire- 
place was a piece of burnt ribbon resembling a necktie. Held, that 
a new trial should have been granted for newly discovered evidence. 



SELDEN v. BROOKE, Collector. 
Jan. 35, 1906. 
[52 S. E. 638.] 

1. Taxation — Situs of Property — Trust Funds. — Under Code 1887, 
§ 492, as amended by Acts 1897-98, p. 519, c. 490 (Code 1904, p. 252), 
providing that the separate property of a person over 21 years of age, 
or a married woman, shall be taxed "to the trustee, if any they have, 
and if they have not trustee, it shall be listed by and taxed to them- 
selves; in either case it shall be listed and taxed in the county or cor- 
poration where they reside," a trust fund, the income of which is 
payable to a resident of the state over 21 years of age, during her 
lifetime, is taxable in the city in which the cestui que trust resides, 
although the trustee is a nonresident of the state. 

2. Same— Constitutionalty of Statute.— Code 1887, § 492, as 
amended by Acts 1897-98, p. 519, c. 490 (Code 1904, p. 252), although 
so construed as to authorize the taxation in this state of a trust 
fund, held by a nonresident trustee, the income of which is payable 
to a resident beneficiary, is not unconstitutional. 



SANDS et al. v. STAGG et al. 
Jan. 25, 1906. 
[52 S. E. 633.] 

1. Mechanics' Liens — Enforcement — Pleading. — A bill to enforce 
a mechanic's Hen need not allege that suit was brought, as required 
by Code, 1887, § 2481 [Va. Code, 1904, p. 1243], within six months 
from the time that the whole amount covered by the lien became pay- 
able, where it does allege the dates on which the amounts asserted 
as liens became due and payable, and it appears from the date of 
the process that suit was brought within the time required by the 
statute. 

2. Same — General or Subcontractors. — Where a building contract 
required the first party to erect buildings on a lot owned by the 
second party, in consideration of a conveyance of part of the lot 



